APPELLATE PRACTICE

by Sarah Lahlou-Amine

Déja Vu in Florida Courts: _.
When Courts “Re-v1ew” the Law of the Case

n appellate court generally o

resolves all of the 1ssues

presented to it with ﬁnal- :

ity. After resolutlon in the
appellate court, however itis not un-
common for the case to be remanded

vto the trial court for further proceed-' g

ings consistent with the appellate

court’s ruling. These proceedings may.

~ give rise to a subsequent appeal in.
which the issues previously decided by

' “the appellate court are contested once
again. The law of the case doctrine

generally applies to preclude parties -
fiom relitigating any issue previously

resolved:by the appellate court.!
The law of the case is a procedural
" bar that protects judicial resources

_and preserves the integrity of ap- -

pellate rulings:?> However, in certain
- circumstances, its application may be
“unjust, Such eircumstances have giv- -
en rise to exceéptions to the doctrine’s
application where there has beena
change in the applicable facts or law,
and where the prior appellate decision
was errobeous and ifs application
“would result in manifest injustice
- This article dlscusses the parameters

the exceptions: to its application in
" Florlda s appellate courts

Determlnmg Whether the Law
- of the Case Applies . -

The lawof the case: doctrine is a.
“rule of convenience des1gned to pre- -

vent repetitious lawsuits over matters
. which have once been decidéd and
which have remained substantially
static.”® Over the years, the doctrine
“has beén narrowed and refined to ac-

commodate its purpose. The doctrlne s

- apphcatlon 1s not r1g1d nor isitj Jur1s-

dictional:? Aécordingly, counsel should
- not assume that a subsequent appeal o
f in‘the same case will be’ fruitless. Not‘
:--'only may exceptlons ‘to the law of the
.case’doctrine apply; but the subse- :
‘quent’ appeal may not 1mpllcate the

doctrlne in the first 1nstance =
"The law of the case doctrme is

generally ; restrlcted to c1rcumstances- .
'_1nvolv1ng the: same part1es5 in: the

same case in Wh1ch an appellate court

‘previously decided the matter atissue, -
“either expressly or 1mp11ed1y‘5 ‘While -
this definition may sound all-encom-

passing, it is subject to- ‘several limi-=

tations. Flowing from the doctrme s
definition, issues neither presented .
‘nor resolved in the prior appeal gener-

ally do not constitute the law of the

case.” As the Florida Supreme Court’

has explained, this is true even when

. the parties. could have raised certain
issues in the prior appeal, but chose ..

not to'do so.? Where waiver does not

0therw1se preclude a party from rais-
~ing an issue neither presented nor

decided in a prior appeal, the law of

- the case does not preclude raising .
" the issue in a subsequent appellate
of the law of thecase and explores

proceedmg

Similarly, where an‘issue was not .
, presented to the trial court-and,
' therefore was not properly raised in

the prior appeal, that issue cannot

“be the subject of the law of the case.!®
Courts may.adhere to- this-principle -

to-preclude the apphcatmn of the law
of the case even where an issue was

~ squarely presented to the appellate
. court in'a prior appeal, but the court

was unable to decide the issue because

. the parties failed to properly present .
“itto the trial court.’* Thus, even if an
issue was ralsed ina prior appeal, a .
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determination of whether the issue

¢ould have been properly decided
" in that appeal is key to assessing
"+ whether the issue may be raised again

ina subsequent appeal.

Further issues: only tangentlally :
' related to those decided in a prior
».appeal are not the law of the case.?
“In add1t1on if the matter at issue was
Cleft unresolved by the trial court due .
: . 10 an erroneous legal: ruhng, thelaw of
4 ‘the case. does not apply desplte aprior
'appeal in the same case.’® However, if

an issue was necessarily determined

A—bythe appellate court, the necessary
-yesolution of the issue beconies the
* law-of the case.' ‘

Appellate rulings on preliminary
matters decided before a factual

record has developed, generally do:.
not constitute the law of ‘the case.!s
- For example, appellate rulings on

preliminary -injunetions generally
do not constitute the law of the case
because-they ‘are addréssed in the

appellate court on a preliminary

basis before a complete record is de-
veloped.’ However, where the Tecord
has been'developed, an appellate rul-

‘ing on a temporary injunction’may

become the law. of the case on the

same basis as any other appellate -
riling!” In-this regard, the stage of

record development when the prior
appeal was decided may be relevant

~-not only to determining whether the -
~law of the ¢ase doctrine applies in the -

first instance, but also to determining

- whether the “new facts” exception to -
the doctrine, discussed below, applies

to perm1t subsequent. review.
A pér curiam affirmance is the law

. of the case with respect to all issues

presented and necessarily decided in



the appellate court even where the
court issues an affirmance without

‘an opinion.’® However, prior appellate

rulings that are not on the merits do
not implicate the doctrine. For ex-

ample, dismissals of appeals generally
do not establish the law of the case.!®
. Similarly, denials of certiorari relief or
writs of prohibition without elabora- -
tion arenot deemed to be decisions on

the merits and, therefore do not give
rise to the precluswe effect of the law
of the case.” However, where a den1al

clearly results from a ruling on the}_
merlts it may 1mpl1cate the law of
‘;the cage.?* Thus, the prior appellate k
rulmg must be examined to determine -
whether it may be deemed a rul1ng on

the merits.? ‘

ConJecture by an appellate court
that addresses matters not at issue in
the appeal constitutes dicta and does
not establish the law of the case.®

In addition, coneurring opinions are

gener-ally not binding in later proceed-

-ings.” However, if an issue addressed:

in a concurring opinion is’joined by

enough Judges to create a maJor1ty, '

the resolution of that: issue becomes
the law of the case. |

Accordingly, counsel seeking to
overcome the application of the law
of the case doctrine should determine
whether the doctrine applies in the
first instance: The question of whether

" ‘the'law of the case applies is a ques-

. tion of law, which is reviewed de novo
byan appellate court.?s Accordingly, a
trial court’s ruling that the law of the .

case precludes it from considering an
issue already dec1ded does not hinder
the appellate court from reviewing

the issue anew. In fact, unlike appel-‘

late courts, trial courts are generally
bound by the law of the case and are

. unable to exercise any discretion to

d1sregard its application.”
Counsel seeking to overcome the

" application-of the law of the case

should ‘utilize arguments that the
doctrine does not apply where such
arguments aie available. Arguments

‘that.the doctrine does not apply are

governed by fairly well-established,

objective legal principles and do not .
require a showing of exceptional

circumstances. On the other hand, a
showing of exceptional circumstances
is generally required toestablish that
an exception to the law of the case
appl1es :

Exceptions to the Law of the
Case Doctrine
o Material Changes i in Facts
Courts may apply an exception fo

the law. of the case based on a change
in facts or where the appellate court’s
prior rul1ng is erroneous and results
in mamfest 1nJust1ce With respectto
the first exception, the law of the case
applies “so long as the facts on which
[an appellate] decision was predicated.
continue to be the facts in the case.”?®
Thus, where the facts change after the -
initial appellate ruling, an exception
to the law of the case may apply.?
However, it is important to note that
notjust any change in facts will suffice
- o overcome the doctrine’s application.
The change in facts must be mater1al
to the dec1s1on at issue.®.

New facts are commonly established
where' the initial appellate decision
involved the review of a 'prelirninary ;
interlocutory order such as an order

_on a temporary injunction.®! Workers’ -
compensation cases may also involve
preliminary or.prior decisions that-
do not: constitute the-law of the case
with respect to later rulings based on
different facts or.circumstances.?? Is--

- sues related to class certification that
are necessarlly resolved by appellate
courts on a preliminary basis may be
subject to this exception to the law’

of the case as well where there is a

" change i 1n facts that occurs after the
initial ruh_ng regarding class certifica-
tion,®

Although courts have: caut1oned '
that to overcome the law of the case

"the change in facts must be material,

I ‘the “new facts” exception may apply .

‘where “there is even’ an arguable
change in the substantive evidence
presented.”? Nevertheless, counsel
utilizing the “new facts” approach to
‘overcome a prior appellate ruling that
would otherwise constitute the law
of the case should not underestimate
this standard and should clearly dis-
tinguish, to the fullest extent possible,
the facts upon which the prior decision
was based from those later revealed.




Counsel may also argue that a pmor .
appellate decision does not establlsh B

the law of the case by showmg the

- 1nsufflc1ency or premature nature

of the appellate record in- the prlor

-appeal:® This type: -of showing is es-
sentrally a version of the ‘new facts”™
_ exception. It can be used where initial

legal rulings: made on mcomplete facts

' later prove to be w1thout merit dueto ~
the undeveloped nature of the record -

_when the initial rulings were: igsued. .

v e Changes: in the Law and 5
Manifest Injustice '

- Where the appellate court’s prior

. ru11ng is erroneous, an exception to "
- the law of the case exists if manifest -
ke 1n_]ust1ce would result from maintain-
" ing the ruling. %The apphcatlon ‘of this*

v exceptlon is. partlcularly common. in
e ,crlmlnal cases where the law of the
7 case would impose a harsher criminal -
ipenalty than that provided by law.7

" On'the other hand, a court may adhere
to the law of the case and decline to°
o Afind' manifest injustice : -where the
'law of the case: erroneously compels

- alesser cr1m1na1 penalty than that

- otherwise: .provided by law.* :

: Courts frequently decline to adhere

- to the law. of the case where they Tec-
ognize: that their prior ruling was in
error.® In this régard, the Florida Su- iR

preme Court has held that the law of

the case“is not-an absolute mandate,
- 'but rather a self- imposed restraint

*“that courts abide by to promote finali-

- tyand efﬁmency in the judicial process

8 and prevent re11t1gat10n of the same.
“issue in a cage.”™ The court held fur-

_ ther that it may reconsrder and cor-

it rect erroneous ruhngs in exceptmnal .

fc1rcumstances and where rehance on
the previous. dec1s10n would result in
manifest injustice, notw1thstand1ng‘

that such rulings have become the
law of the case.” 4L Nevertheless where

‘. exceptional c1rcumstances do not war-
~ rant review-of the'law of the case, the -
doctrine will apply’ with full force in-
‘subsequent appellate proceedlngs
The. Florida Supreme Court has:
: s1m1larly emphas1zed that an appel-
late court should reconsider the law

of thé case “only as a matter of grace,

* and niot as a matter of right; and that

an. exception to the general rule .

should not be made except in unusual D

c1rcumstances and for the most cogent

reasons — and always of course, only -+ =
‘ where ‘manifest. 1nJust1ce ‘will result
from a strict’ and rigid. adherence to
" ‘the rule. 43 Appellate courts have ap-
" plied this language to preclude their
cons1derat10n of a legal issue previ-,
: ously resolved as-the law of the case
‘where the challenging; party hasfailed "
to prove that manifest injustice would
" ‘result from its: appllcatlon 4 Nev-
ertheless, a change in the law since
the’ appellate court issued’its. prior
decision may often result in manifest -
““injustice so as to justify an exception
“to the doctrme s application.*s While
counsel may argue that the law of the -

case doctrine does not apply based
upon a change in the law at issue, this

~-exception cannotbe used to reargue a
point of law that is ‘merely contested .

and not patently erroneous

Conclusmn :
Overall, there are two stages in a

,determmatmn of whether the law of

<l
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" the case will mandate the same result

ina subsequent appellate proceeding.
The first stage centers around the

~determination. of ‘whether the law of
the case is implicated. This requires’
“an exam1nat1on of whether the issue

before the appellate court the second

“time was expressly or 1mp11ed1y de-

: 101ded on the merits in the first appeal
The second stage of the analys1s in- .
" volves a determination of whetherone -
ofthe exceptions to the law of the case
applies. These exceptrons include new

facts, new law, and manlfest 1nJust1ce,

,' {hélatter of which i is often deemed an
overarching requlrement to overcome o

the doctrine’s application.

' Where there is-an 1dent1ty of the : ‘_
parties, the issues, the facts, and-the
s appllcable law, the law of the case will

generally apply to effect. the same rul-
ing: However, where the first or second

‘ stage of the analys1s reveals that
‘the law of the case should not apply,

¢ounsel may be able to revisit issues

_ previously ¢ addressed in the appellate .
- court EI i

i szth 0. Ctty of Fort Myers 944 So. 2d

1092; 1094 (Fla. 2d D.C.A. 2006); Herndn-
: dezv State 979 8o, 2d 1013, 1017 (Fla. 3d

D.CA. 2008) City ofHollywood v Witt, 939

“So. 2d 315,318 (Fla. 4th D.C.A. 2006): -

2 See, e.g., DeGennaro v. Janie Dean

Cheuvrolet, Inc.; 600 So. 2d 44,45 (Fla. 4th

D.C.A.1992) (Anstead J. speaally concur-

. ring) (“Ji ud1c1al resources, already heavily

taxed, are hardly efficiently allocated when
they are used to twice review the same

“issue.”).. ]

3 Robbze v RobbLe 726 So. 2d 817, 820 -
(Fla, 4th D.CA. 1999) (mternal c1tat10ns B
and quotatlons omitted). :



“'“(holding that the

“Id

"5 Specialty Rests: Corp. v Eliioti, 924 So.

2d 834, 837-838 (Fla. 24 D.C.A. 2005). -
-6 Smith, 944 So. 2d at:1094; Witt, 939

_So. 2d at 318; see also Graef v. Hegedus, -
827 So. 2d-394, 395-396 (Fla. 2d. D.CA. "

2002) (holding that implicit in the appel-

 late court’s ruling that it had jurisdiction -

" to'decide an appeal was.a ruling as to.the -
“finality of the order appealed). ;

7 Witt, 939 S6. 2d at'318. However,where

*anvissue ig not raised by the appellant, but,

“ . israjsed by the appellee as'an alternative:
means for an affirmance under.the “tipsy:
" coachman” doctrine, the altérnative argu-

* mient i not deemed to have been rejected -
where the appellate court réverses on an .

altogether different basis. Smith, 944 So.

odat1094. oo
-8 Fla. Dep’t of Transp. v. Juliclt'no,SfOl So,:

24101, 105-107 (Fla. 2001). -
R

. =0 White Sands, Inc:v.Sea Club.V..Condo.
" Ass’n, ‘591 So:2d: 286, 288 (Fla. 2d DCA: -

T1991), i

U Anglyte i‘Didgﬁostics,- Inc v D’Angelo,
792 So. 2d 1271, 1272 (Fla. 4th D.CA.

2001y,

12 Carollo v, Carollo, 972 So.2d930, 931
= (Fla.3d D.C:A. 2007) (holding that-while

- the appellate court’s: prior ruling ‘deter-...
mined that a certain item was a marital:

“asdet; it did ‘not determine the remedies

‘available to the‘pzirties regarding payinent

. ‘rélated to that marital asset, and the law

¢ of the case, therefore, did not preclude the:

trial court-from:imposing:an equitable

-remedy in gubsequent proceedings): ..
.13 Wells Fargo -Armored Serus. Corp. v

" Sunshine Sec & Detective Agency, Inc;B75% "

’ v recording had . no preclusive effect as the

"' So: 24179, 180-181 (Fla. 1991).

.14 City of Pembroke Pines v. Villasenor, 894
"S0.24'991;995 (Fla: 1st D.C.A 2005) (hold-.-
- ing that where'the date of an injury was:
““necessarily decided in a prior appealthat *

determined compensability of the injury,

.~ the determination of the date was the law:

of the ¢ase and could not be relitigated).’

15 Klak v. Edgles’ Reserve Homeowners’
 -Ass'n; 862 So. 24947, 952 (Fla. 2d DCA.

2004), -t

i %6 Hogley v Harrell, 971 So. 2d 149,.152
. (Fla; 2d-D.C.A. 2007); Whitby v. Infinity. -
. Radio, Tnc., 951 So. 2d 890, 896 (Fla. 4th *
CD.CAI2007)

1 Hasley, 971 So.2dat'152.

18 Pompi v City of Jacksonville, 872 So.

-~ 9d'931, 933 (Fla. 1st D;C.A. 2004); Woolin
» "y Bernay, 920 So. 2d 1151, 1153 (Fla. 3d
CDLC.AC2006); Sehuliz v Schickedanz, 884 -

" So: 24 422, 424 (Fla. 4th D.C.A. 2004).

19 Pornpi, 872 So. 2d at 933; Dep’t of . -

 Childron & Family Servs. (In re B.H.), 893

So. 24 639, 640-641 (Fla. 2d D:C.A. 2005)

- dismissal of an-appeal for lack of jurisdic-

tioriin the same case ydid'riot‘esta‘lilish the,

“law of‘the case). .

. 0 State, Dep’t of Highway Safety & Motor.
" Vehiclesv. Trauth, 971'So, 24906, 907 (Fla. .-
3d D.C.A. 2007); Smith v. State; 738 So. 24

410,412 (Fla. 5th D.CAA. 1999). = -
21 Sith; 738 So. 2d at 412 (holding that

a denial of a writ of prohibition implicated .
the V'layv of the case becaﬁsg the denial

appellate court’s prior

“the case). . : R RIRTTR et Uy
.26 TRW Auto. U.S. LLC v. Papandopoles,
949 So. 2d 297, 300 (Fla. 4th D.CA.

clearly demons‘trated‘\thét the court re-
jected the petitioner’s substantive double: -
jeopardy argument). !

22 See ‘Candyworld, Inc. v‘v.' Granite State
Tns. Co.;700 So. 2d 424,425 (Fla. 4th D.C.A:
1997) (holding that the appellate court’s:

prior rulingon a motion for attornéys’ fees

based-on an-offer of judgment was not 'a
decision on the merits ‘because the court

determined that the motion had failed to.-
-present grounds sufficient to_ enable the

court to ruleon its merits). - :
% Myers v: Atl, Coast Line R.R.-Co., 112

2" 80.2d 263,267 (Fla: 1959). -

% Greene v. Massey, 384 So.2d 24,27 (Fla:

1 1980). o

WL 1805793, at *1 (Fla. 3d D.C.A. Apr. 23,

was joined by-a dissenting judge, thereby

creating & majority; it became the: law of .~

L2007,

"% Tiede v Satterfield, 870 S0.2 225, 299
‘02 (Fia. 24 D.CA 2004). =

" Feigon v. Sokolshy, 65 So..2d 769,771

' (Fla: 1953) (quoting McGregor v. Provident

Trust Co:, 162 So: 323, 327 (Fla. 1935)):

-2 Id.; Lahodik v. Lahodik, 969 So. 2d 533, j
*'534-535 (Fla. 1st D.C.A. 2007) (holding

that changed circumstances with respect

decision excluding an unredacted tape

law of the case with respect to aredacted

version offered into evidence in subsequent

proceedings).

judicata; that the circumstances at issue
werenot sufficiently different to overcome

 the binding éffect of the prior ruling).

=31 Hasley; 971 So. 2d-at 152; Whitby; 951
80.24at896. oo
32 Holder v: Keller Kitchen Cabingts, 610

“So. 2d 1264, 1267 (Fla. 1992); cf. Caron

7

v Systematic Air Servs., 576-So:2d 372,

375-376 (Fla. 1st D.C.A.,1991) (applying
-this general principle in-the context of res
‘judicata and the law of the case), i :

3 Tpledo v.-Hillsborough. County. Hosp.

& Co., Inc., 614 So.2d 1125, 1127 (Fla. 3d
D.CA 1993). o

% Logue v. Logue, 766 So. 24 313, 314
* 315 (Fla. 4th D.C.A. 2000) (applying the

manifest injustice exception to the law of
the case doctrine to correct.a mathemati-
calerror in the formula that'the appellate

“court used to calculate child support in a
Zprior appellate ruling in'the same case).

ST See, eg.; State v. Sigler,"967"S0. 835,

" 840 (Fla.-2007)-(affirming the appellate

% 1q; Miami-Dade County v. Associated
.+ Aviation Underwriters, No. 3D07-110,2008 -

'2008) (slip opinion) (holding. that where . -
'a specific point.in 4 concurring opinion .

court’s ruling; which was contrary to the

law of the case, and quoting the appellate
“court’s rationale that “lilf an illegal con-

viction is not-well within the concept, of
exceptional circiimstances and manifest

. injustice requiring a relaxation of the law
- of the case; it is not easy to imagine what ’

would be” (quoting Sigler v. State, 881 So. .. '
9d 14, 17 (Fla. 4th D.C.A. 2004))); Lago v.

" State, 975°So; 2d: 613; 614 (Fla: 34 D.C.A.

- 2008) (applying the manifest.injustice’

to child custody justified revisiting the
“issue of child support despite the law of
" the case); Hernandez, 979 So. 2d at 1017.
(holding ‘that the ap,p‘ellate" court’s prior -

Auth., 747 So. 2d 958, 960-961 (Fla. 2d -

" D.C:A, 1999) (finding an exception to'the

law of thé case with Tespect tQ the numer-

osity aspect of ‘a class certification issue

cotirt’s ruling). -

“:03¢ Metropolitan Dade County v. Martino,
710 So.:2d:20, 22 (Fla. 3d D.C.A. 1998). .-
o3 Warner Cable Commcns, Inc.v. City of -
- Niceville, 581 So. 2d 1352, 1356 (Fla. 1st

; D.C.A.'1991); Salazar v. Santos (Harry)
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exception to'the law of the case doctrine

40 correct a prison sentence that violated

dotible jeopardy laws).

# Groen v. State, 813 So. 2d 184,185 (Fla.

2d D.C.A.2002).

< 99 See:'¢.g, VLX Props., Inc. v. S. States
LUtils,, Ine. 792 So.2d 504,:509 (Fla;
-5th D.C.A2001) (en ‘banc) (stating that

* “[n]either this court not the law is served: .’

by our-adhering to'a previous position .

“which we now believe to:be wrong”)."

"% Ouwen v. State, 862 So, 2d 687,694 (Fla. -
+12008); . I :

“d.

42]d., ) ' 5 ': B E R
48 Srazzula v, Heridrick, 177 So. 2d-1;4
(Fla. 1965). " - oo

w See e.g.;, Allstate Ins: Co. v. Perez, 817

"So. 23945, 945:946 (Fla. 3d D.C.A. 2002) -~

(holding that adhering to the lawof the

" case would not result in manifest injus-
¢ R T e tice even though the applicable: law had

30 Cf Fla. Patient’s Comp. Fund v..St. Paul: - ¢h ]

. Fire& Marine Ins. Co:;559:50. 2d:195,197 -

“L(F1a.-1990) (holding; in-the context of Tes

changed since the issue was previously:”
resolved in the appellate court).” - -

45 See, e.g., Tiede, 870 So, 2d at 228-229.
4. See-Hodges 'v. Marion County, 774 So.

9d 950, 952 (Fla. 5th D.C.A. 2001) (hold-
“7.ing that a'party’s mere contention that

the prior appeal was wrongly decided was
ingufficient to ovveljc'ome(the law ofrthe

toocase)..

. ‘because the challenging party established. ;-
new facts in this regard; but holding that -
-the appellate court’s prior resolution of
" the adequate répresentation aspect of the

issue'was thelaw of the case because there-
were no new. facts as to that aspect of the-
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