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ApPELLATE' PRACTICE by Sarah Lahlou-Amine

Déj à VU' in Florida Courts:
When Courts "Re-view" the Law of the Case

'.A' ....... ' ..... .n. a.pp. ella. te...c. o.u. ..rt. ..g....e.n.....era..l...ly......

resolves all of the issues
presented to it with fin~l-
ity. Mter resolution in the

appellate court,however, it is npt un-
common for the case to he reinanded
to the trial court for further proceed-
ings consistent with the'àppellåte
court's ruling. These proceedings may/
give rise to a subsequent appealiii
which the issues previously deCIded by
the appellate court are contested once

again. The law of the case doctrine
generally applies to preclude parties
from relitigating any issue previously
resolved by the appellate court.

The law of the case is a procedural
bar that protects judicial resources

,and. preserves theintegrity' of ap-
pellate rulings:2However,' in certain
circumstances, its application may be
unjust. Such circumstances have giv-
en rise to exceptions to the doctrine's
application where there has been a

chångein the applicable facts or law,

andwhere thepr:or appellate decision
was erroneous and its application
would result in manifest injustice.

This articl13 discusses the parameters
of the law of the case and ex.plores
the exceptions to its application in

Florida's' appellate courts.

Determining Whether the Law'
ofthe, Case Applies

'Ihelaw, of the case doctrine is a

"rule. of convenience . designed to pre-
vent repetitious lawsuits over matters

, which have once been decided and

which have remained su.bstantially
static."3 Over the years, the doctrine
hasbeeh narrowed and refined toac-
cominodateits purpose. The doctijne's
application is not rigid, nor is it juris-

dictionaL. 4 A~c9rdingly, counsel should
nO,t as~ume that a subsequentappeal
inthesamecas~ will çefruìtless.Not
onlym~yexceptions. to the . law of the
. c~sedoctrine apply, but. thesubse-
qllent appeal may, n~t imp1lçate the

doctrine in the first Ùistance.
ThÉdawof the case doçtrin'eis

generally ,restriêtedto' circiiinstances
involving thesaniepartiesS. in the '
same case inwhichan appellate court '
previously decided the inatter atissue,

either expressly or impIiedly.6While
this definition may soundall~ericomc
passing, it is subject tose\'erallilli~
tatüms. Flowing from the doctriné's
definition, issues neither presented
nqr resolved in the prior appeal gener-
ally do not constitute the law of the
case.? As the Florida Supreme Court

has explained, this istriieevenwhen
thepartieseould have raised certain
issues in the prior appeal,but chose

not to do SO.8 Where waiver does not

otherwiseprechide:a partyfromrais.

ing ~n issue neither presented nor
decided in a prior appeal, the law of

the case does not preclude raising

theissue in a subsequent appellate

proceeding.9 .
, Similarly, where' an .issue was not.

presented t.o the trial court and,
therefore,was not properly raiseeÍ in
the priorappeal, that issue cannot
be the subject of the law of the case.io
Gqurtsmayadheré to this principle
to preclude the åpplicationofthe law
of the case even where an issue was
squarely presentedtò the appellate

, court in 'a prior appeal, but the court

was ,unable to decide the issue because
the parties failed to properly present

, iuo the trial eourt.ll Thus, even if an
issue was raised in a prior appeal, a
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determination of whether the issue
cóuld have been properly decided

in that appeal is. key to assessing
whetHer,the issue may he raised again
ina subséquent appeal.

Further, issues only tangentially
related to those decided in a prior
appeal arenbt the laW of the case.12

Ina~~itioIl,ifthematteratissue was
leftliresolyedbythe trial court due.
to an errdne,ous legalruling, the law of
the case does not apply despite a prior

appeal in the same case~ 13 However, if

an isslle was' necessarily determined
. by the appellate court, the necessary ,
resolution oftheissue becomes the
lawofthe case.14

Appellate rulings on. preliminary
matters decided before a factual
record has . developed generally do

not constitute the law of the' case.15

For example, appellate rulings on
preliminary injunctions generally
do not constitute the' law of the case
because they 'are addressed in the
appellate court on a preliminary
basis before a complete record isde7
veloped.16 However, where the record
has been developed, anappellate rul-

ing on a temporary injunction may
become the law of the case on the
same basisa¡; any other appellate
rulingY In this regard, the stage of

record development when the prior
appeal was'. decided: may be relevant
not only to determining whether the
law of the case doctrine applies in the
firstinstance, but also to determining
whether the "new facts" exception to
the doctrine, discussedbelo~,'appÌies
to permit subsequent review.

A percuriani affirmance is the law
ofthe caSe with respect to all issues
presented and necessarily decided in



the appellate court even where the
court issues an affrmance without
an opinion.18 However, prior appellate

rulings that are not on the merits do

not implicate the doctrine. For ex-

ample, dlsmissalsof appeals generally

do riot establish the law of the case.19

, Similarly, denials of certioI'anreliefor
writs of prohibition withou.telabora-
tion are not deemed to be decisions on
the merits lld,therefore,do notgive
risetothepreclusi'veeffect ofth~ law
ofth~case. 20 H0"Yever,where a deniaL.
clearly results froin a ruling on the ,
merits, itinayimplicat~the la'Yof
,thecase.21 Thus, the prior appellate

rulilginust beex.amiIed todeteriniIe

whether itinay be deemed a ruling on
the merits.22

Conjecture by/an ,appellate court
that addresses inattersnot atissuê in

the appealconstitlites didaand does
!lot. establish the '. law of, the case.23
,In açldition, concurring. öpinions are
generalYn.0tbindig ii later proceed-
ings.2~ However, if anissue addressed
in a c.ünGurring opinion is joined by

enoiigh jlldges to create a majority,

the resolution of that issue becomes
the law ofthe case.25

Accordingly, counsel seeking to
overcome the application . of the law
ofthe case doctrine should determine
whether the doctrine 'applies in the
firstiIstance: 'Ihé qi.estion of whether
the law of the, ~asel;ppliesis, a ques-
tionoflaw,whicnis reviewed de nov¿
by ~n a,ppellate court.26 Accordingly, a
trialtourts rulingthatthelaw of the
ca~eprecludes it froin cgnsidering an
iS~,uEl~Irel;dy deèided doesnothinder
th~ appellatecouttfrom re"jewing

theissue anew. In fact, anlike appel-
late courts, trial courts, are geriérally
bound by the law , ofthe case and are
unableto exercise any discretion to ,
disregard it~,application.27
.Counselseeking to overcome the

applicationofthelaw of the case
should utilize arguments that the
doctrine does not apply where such

argmnents areavailable. Arguments
that the doctrine does not apply are

governed by fairly well-established,
objective legal principles and, do not
require a showing of exceptional
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circumstances. On the other hand, a
showing of exceptional Circumstances
is generally required to establish that
an exception to the law of the case
applies.

E)iceptiom:;to the Law of the
CaseDoctrine ,. ,

-Material Changes in Facts
Courts may apply an exception to

the. law of the case based on a change
infactsor where the appellatecourts
prior riling is erroneous and results
in.ilanifestinjustice.With respect to

the fÌrstexception, the law ofthe case
applies "so long as the facts on which
(an appellateJdecision was predicated
continue to bethe facts ii thecasè;"28

Thlls,where the facts change after the
initial appellate ruling, an exception
to . the Jaw..of the case may apply.29
Howeyer,it is important to nbtethat
not just any Ghange infactswil suffce

to overcome the doctrine's application.
, 'lhechangeinf~ctsml1stbe material
to the decision atissue.30

Newfacts are cOnimonlyestablished
where the initial appellate d.ecision

involved the revievv .of a preliminary
interlocutory. qtd13r 'such as. aii order

, on a temporary injllction.31 Workers'
compensation cases may also involve
preliminary or prior decisioiis that
do, not constitute the law of the case
with respect to later riliigsbased on
different facts or circllmshmces.32 Is-
sues related to class certification that
are necessarily resolved by appellate
courts,oii a preliminary basisinay be
subject to this ex:ception to the law

of the case as well where there is a
change in facts that, occurs after the
initial ruling regarding class certifica"
tion.33

Although courts have, cautioned
that to overconie the law of the case

the change in facts inust be material,
'the "new facts" exceptioiimayapply.
where. "there is even an arguable
change in the . substantive evidence

presented;"34 N evertheless,collnsel

ntiliziig the "new facts" approach to
'overi;ome aprior appellateruliig that

would otherwise coiistitute the law
ofthe case should not underestimate
this standard and should clearly dis-
tinguish, to the fullest extent possible,
the facts upon which the prior decision
was based from those later revealed.

,~-"",,-,-"-""--"'-'-"""-'-"''''''--d--''-ì
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Counsel may also argue that iiprior
appellate decision does not establish

the law of the case by showing the
insufficiency or 

premature nature
of,the appellate record in the prior

.appeal:35 This type 
of showing is es-

sentially a version of the "new facts"
exception. It can be used where initial
legal rulings made on incomplete facts
later prove to be without merit due to
the undeveloped natùre of the record
when the initial rulings were 

issued.

. Changes' in the Law and
Manifest Injustice

Where the appellate court's prior
ruling is erroneous; an exception to

the law of the case exists if manifest
injustice would result from maintain-
ing the ruling.36 The application of this
exception is particularly common in
criminal cases where the law of the
case would impose a harsher criminal

perialty than that provided by law.37

On the other hand, a cour may adhere
to the law of the c,ase and decline to

find manifest injustice 
where the

law of the case erroneously compels

a lesser criminal penalty than that
ritherwise,provided by law.38

Courts frequently decline to adhere
to the law of the case where they rec-
ognize that.their prior ruling was in
error.39 In this regard, the Florida Su-
preme Court has held that the law of
the case "is not'an absolute mannate,
but rather a self-imposed restraint

that courts abide by to promote finali-
ty and effciency in the judicial process
and prevent relitigation of the same
i~sue in a case."40 The cOlirt held fur-

ther that it may "reconsider and cor-

rect erroneous rnlings,in exceptional

circumstances and where reliance on
the previous decision would result in
manife~t injustice, notwithstanding
that such rulings have become the
law of,the case."41 Nevertheless, wh~re
exceptional circumstances do not war-
rant review of the law of the case, the
doctrine wilappliwitlÌ full force in
subsequent appellate proceedings.42

Thé FloI'da Supreme Court has
similarly emphasized that an appel-
late court should reconsider, the law,

of the case "ònly as a matter of grace,
and not as a mattet of right; and that
an exception to the general rule . . .
should not be made except in unusual
circumstances and for the 

most cogent

rea,sons - and always, of course, only

where 'manifest injustice' wil result
from a strict' and rigid adherence to
the rule.;'43 Appellate courts have.ap-
plied this language to preclude their
consideration of. a legal issue previ- ,
ously resolved as the law of the case
where the challengigparly has failed
to prove that manifest injustice would
result from íts application.44 Nev-

ertheless, a change in the law since
the appellate court issued its, prior
decìsion may often result in manifest

injustice so as to justify an exception
to the doctrine's application.45 whle
counselmay argue that the law of the
~ase doctrine does not apply based
upon a change in the law at issue, this
exception cannot be used to reargue a
point of law that is merely contested
and not patently erroneous.46

Conclusion
Overall, there are two ,stages in a

déterminationòofwhether the law of

the case wil mandate the same result
in asubsequeiit appellate proce"eding.

The first stage centerS around the
determination of whether the law of
the case is implicated. This requires
an examination of whether theissue
before the appellate court the second
time was expresélyor impliedly de-
cided onthe merits in the first appeaL.
Thesecond stage of the 

analysis in.c

volvesa determination of 
whether one

oftheexceptionstothe law ofthe case
applies. These exceptions iÌicludenew
facts, new law, and mãnifestinjústice,
the latter of which is often deemed an

overarchingrequirementto overcome

the doctrine's application.

Wherethere isanideiitityofthe
,parties, the issp.es, the' facts,', and 

the
applicable law, the law ofthe c~sewil
genetallyapplY to effectth.e same rul-
ing; However, where the first or second

stage of the analysis reveals 
that

the law of the case should 
not apply,

coun.selniay be able to revisit i$sues
previously addressedin the appellate"
court. 0

1 Smithv.City of Fort Myers, 944 So, 2d

1092, 1094 (Fla. 2dD.C.A2006); Hernan-
dezp. Stdte~ 979 So, 2d 1013,1017 (Fla. 3d
D.C,A2008); CityofHollywOQd v. Witt, 

939

So.2d 315,318 (Fla. 4thD.C.A. 2006):
2 See, e.g., DeGennarov. Janie pean

Chevrolet, Inc., 600 So. 2d 44, 45 (Fla. 4th
D.C.A.1992) (Anstead, J:,specially concur-
ring) ("Judicial resources, already heavily
taxed; are hardly effciently allocated when
they are used to twice review the same
issue."). ,

3 Robbie v. Robbie, 726 So. 2d 817, 820

(Fla. 4th D.C.A 1999) (internal citationS
an,d quotations omitted). '



t
I:

_ __ _ _-=_=--=_ ..___--__ _:;=-.. -='-':--==:.==-:

4fd.
5 Specialty Rests. Corp. v. Elliott, 924 So.

2d 834, 837-838 (Fla. 2d D.C.A 2005).
Ii Smith, 944 So. 2d at 1094; Witt, 939

So. 2d at 318; see also Graef v. Hegedus,
827 So. 2d 394; 395-396 (Fla. 2d D.C.A.
2002) (holding that implicit in the appel-

late court's ruling that it had jurisdiction
to decide an appeal was,a ruling as to the

, finality ofthe order appealed).
7 Witt, 939 So. 2d at 318. However, where

an issue is not raised by the appellarit, but
is raised by the appellee as an alternative,
means for an affrmance under the "tipsy ,
coachman~' doctrine, the alternative argu-

ment is not deemed to have been rejected,
where the appellate cOÙrt reverses on an
altogether different basis. Smith, 944 So.
2d at 1094.

8 Fla. Dep't ofTransp. v. Juliano, 801 So.
2d 101, 105-107 (Fla. 2001). i, 91d. at 107. '

10 White Sands, Inc. v. Sea Club V. Condo.

Ass'n, 591 So. 2d 286, 288 (Fla. 2d D.C.A
199l). ' ' ,
11 Analyie Diagnostics, Inc. v. D'Angelo,

792 So. 2d1271, 1272 (Fla. 4th D.C.A.
2001). ' ,'. ' ,
12 Carollo v. Carollo, 972 So. 2d 9:,0, 931

(Fla. 3d D.C.A. 2007) (hólding that while
the appellate court's prior ruling deter-
mined that a certa,in item was a marital
asset, it did not determine the remedies
available to the parties regarding payment
related to that marital asset, and the law

, of the case, therefore, did not precludethe
trial court from imposing an equitable
remedy in subsßquent proçeedings). ' '
13 Wells Fargo Armored Servs. Corp. ll.

Sunshine Sec. & Detective Agency, Inc., 575

So;2d 179, 180-181 (Fla. 1991). .
14 City of Pembroke Pines v. Villasenor, 894

So. 2d 991; 995 (Fla. 1st D.C.A 2005) (hold-
, ing that where ,the date of an injury was
necessarily decided in a prior appeal that
determined compensabilty of the injury,
the determination of the date was the law
of the case and could not berelitigated).
15 Klak v. Eagles' Reserve Homeowners'

Ass'n, 862 So. 2d947, 952 (Fla. 2d D.C.A2004). i ,
16 Hasley v. Harrell, 971 So. 2d 149, 152

(Fla. 2d D.C.A. 2007))' Whitby v. Infinity
Radio, Inc., 951 So: 2d 890, 896 (Fla. 

4th
D.C.A 2007)." '
17 Hasley, 971 So. 2d at 152.

18 Pompi v.City of Jacksonville, 872 So.

2d 931, 933 (Fla. 1st nC.A. 2004); Woolin
v. Bernay, 920 So. 2d 1151, 1153 (Fla. 3d
D.C.A 2006); Schultz v. Schickedanz, 884
So; 2d 422, 424 (Fla. 4th D.C.A. 2004).
,19 Pompi, 872 'So. 2d at 933; Dep't of
Children & Family Servs. (In reB.H.), 893
SÒ. 2d 639, 640-641 (Fla. 2d D;C.A 2005)

. (holding that the appellate court's 
prior

dismissal ófan appeal for lack ofJurisdic-
tion in the same case did not establish the
law ofthè case). '
20 State, Dep't of Highway Safety & Motor.

Vehicles v.Trauth, 971 So. 2d 906, 907 (Fla.
3d D.C.A 2007); Smith v. State, 738,So. 2d
410,412 (Fla. 5th D.C.A 1999).
21 Smith;"138 So. 2d at 412 (holding that

a denial of a wrt of prohibition illplicated

the la)V of the case because the denial

_."-_=_,,_;,__---"....-"-.=-.;,="''-";=-_~.c.;,'_~.
_______'. ._-=__~_,_.___~___"'=..-c~~~--...~::~=~~~=--

~.._~~~.~

clearly demonstrated that the court re-
jected the petitioner's substantive double
jeopardy argument). ,
22 See Candyworld, Inc. v. Granite State

Ins. Co., 700 So. 2d 424, 425 (Fla. 4th D.C.A'
1997) (holding that the appellate court's
prior ruling on a motion for attorneys' fees
based on an offer of judgment was not a
decision on the merits because the court ,
determimid that the motion 'had failed to
present grounds suffcient to enable the
court to nile on its merits). '
23 Mye~s v. Atl. CoaE; Line R.R. Co., 112

, So.2d 263, 267 (Fla. 1959).
24 Greene v. Massey, 384 So. 2d 24, 27 (Fla.

1980). ,
25 Id.; Miami-Dade County v.Associated

Aviation Underwriters, No. 3D07 -110,2008
WL 1805793, at *1 (Fla. 3d D.C.A. Apr. 23,
2008) (slip opinion) (holding that 'where
a specific point in a concurring opinion
was joined by a dissenting judge, thereby
creatiiiga majority, it became the law' of
the case).
26 TRW Auto.. U.S. LLC v. Papandopbles,

949 So. 2d 297, 300 (Fla. 4th D.CA
,,2007).

27 Tiede v.Satterfeld, 870 So. 2d 225, 229

n.2 (Fla. 2d D.C.A 2004). "
. ,28 Fftigen v. Sokolsky, 65 So.2d 769,771

(Fla. 1953) (quoting McGregor v. Provident
Trust Co., 162 So. 323, 327 (Fla. 1935)).
, 29 Iri.;Lahodik v. Lahodik, 969 So. 2d 533,
534-535 (Fla. 1st D.C.A. 2007) (holding
that changed circumstances with respect

to child custody justifiiid revisiting the
issue of child support despite the law of
the case); HernandeZ, 979 SO.,2d at, 1017
(holding that the appellate court's, prior
decision exchiding an unredácted tape
recordirig had no preclusive effect as the
law of the ,case with respect to a redacted
version offered into evidence il subsequent
proceedings j. ," .
30 Cf Fla. Patient's Compo Fund v. St. Paul

Fire & Màrine Ins. Co., 559 So. 2d 195, 197
(Fla. 1990) (holding, in the context of res
judicata, that the circumstances at issue
were not suffciently different to overcome

, the bhiding èffect ofthe prior ruling).
31 Hasley, 971 So. 2d at 152; Whitby, 951

, So. 2d at 896. '
32 Holderv. Keller Kitchen Cabinets, 610

So. 2d 1264, 1267 (Fla. 1992); cr Caron
v. Systematic Air Servs., 576 So. 2d 372,
375-376 (Fla. 1st D.C.A, 1991) (applying
this gene~al principle in the context of 

res
judicata and the law ofthe case). '

33 Toledo iJ. Hillsborough County Hosp.
Auth.,747 So.2d 958, 960-961 (Fla. 2d .
D.C.A 1999) (finding an exception to the
law ofthe case with respect to the numer-
osity aspect ofa class certification issue
beca)lse the challenging party established
new facts in this règard, but holding that
the appellate court's prior resolution of

the adequate répresentation aspect of 
the

issue'was the law of the case because there
were no new facts as to that aspect of the
court's rulii;g).' ,
34 Metropolitan Dade County v. Martino,

',710 So. 2d 20', 22 (Fla. 3d D.C.A 1998). '
35 Warner Cable Comrnc'ns, Inc. v. City of

, Niceville, 581 So. 2d1352, 1356 (Fla. 1st
D.C.A. 1991); Salazar v. Santos (Harry)

,TI-EFLORJDA BARJÖURNAUOCTOBER2008

& Co., Inc., 614 So. 2d 1125, 1127 (Fla. 3d
D.C.A 1993).
36 Loglfe V. Logue, 766 So. 2d 313, 314-

315 (Fla, 4th D.C.A 2000) (applying the
manifest injustice exception to the law of
the case' doctrine to correct a mathemati-
cal error in the formula that the appellate
court used to calculate chlld support in a
prior appellate ruling in the same case).
37 See, e.g., State v. Sigler, 967 So. 835,

840 (Fla. 2007) (affirming the appellate
court's rùling, which wás contrary to the
law of the case, and qiloting ,the appellate ,
court's rationale that "(iJf an ilegal con-
viction is not well within the concept, of

èxceptioiial circumstances and manifest
injustice requiring a relaxation ofthe law
of tlie case, it is not easy to imagine what '

, woùld be" (quoting Sigler V. State, 881 So.
2d 14, 17 (Fla. 4th D.C.A 2004))); Lago v.

State, 975 So. 2d 613, 614 (Fla. 3d D.C.A
2008) (applying the manifest injustice
exception to the law of the 'case 

doctrine
to correct a prison sentence that violated
double jeopardy laws).
38 Green v. State, 813 So. 2d 184, 185 (Fla.

2d D.C.A 2002). \ .'
39 See, 'e.g., VLX Props., Inc. ,v. S. States

Utils" Inc., 792 So. 2d 504, 50ß (Fla.
5th D.C.A200l) (en banc) (stating that
"(nJeìther this court llor the law is'serv!'d '
by our adhering to a previous position '
which we now believe to pe wrong")..

40 Owen v. State, 862 So. 2d 687, 694 (Fla.2003). ' '
41 Id.,

42 Id.

43 St'w:zulà v. Hendrick, 177 So. 2d' 1, 4

(Fla. 1965). .
'44 See, e.g., Allstate Ìns. Co. v. Pere;t, 817
. So. 2d 945, 945-946 (Fla. 3d nC.A. 2002)
(holding ,that adhering to the law of the
càse would not rèsult in manifest injus-
tice even though the applicable law had
changed since the issue was previously
resolved in the appellate court).
45 See, e.g., Tiede, 870 So. 2d at 228-229.
46 See Hodges v. Marion County, 774 So.

2d 950, 952 (Fla. 5th D.C.A 2001) (hold-
ing that a party's mere contention that
the prior appeal was wrongly decided was
insuffcient to overcome the law of thecase). "

Sarah Lahlou-Amine is an associ-
ate at Fowler White Boggs Banker, P.A. Ms.
Lahlou-Amine is a member of the firm's ap-
pellate, coverage, and. law practice group.

This column is submitted on behalf
of the Appellate Practice Section, Siobhan
Helene Shea, chair, and Tracy R. Gunn,
KristinA.' Norse, and Heather M. Lammers,
editors.


