TRIAL OBJECTIONS: THE WAY OF ADVOCACY

Latour “LT” Lafferty'

I. INTRODUCTION

In 1645, arguably the world’s greatest strategist and samurai war-
rior, Miyamoto Musashi, died shortly after completing the influential work
on swordsmanship; The Book Of Five Rings.* Today, Musashi’s work is
known more for its enlightened path to understanding, and ultimately a
path to wisdom, than for swordsmanship. Musashi did not seek ultimate
wisdom, however, but a way to understanding—a search for enlighten-
ment. The path to wisdom, according to Musashi, is through a process of
becoming; a way of being.” Today, trial lawyers can find this path through
the process of lifelong learning because with humility we can each learn to
become better at what we do—practicing the art of trial advocacy.”

Although the way to enlightenment in trial advocacy can be applied
in many contexts, it is probably most applicable to the art of making trial
objections. It has been said that “[i]f you go into any courtroom and watch
a trial in progress, you probably will be struck by a disconcerting observa-
tion — most trial lawyers seem to make drawn out and poorly worded ob-
jections.”” These deficiencies range from making poorly worded and
drawn out trial objections (i.e. speaking objections) to making ill-advised
or untimely trial objections, and failing to make well grounded trial objec-
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tions.® The solution to this perceived problem is through the way of trial
advocacy - the process of becoming a better trial lawyer through the search
for understanding, and ultimate wisdom, in the art of advocacy.

Trial lawyers can find this way by understanding the purpose of trial
objections, the procedure for making trial objections, and the preparation
necessary to make proper trial objections (i.e., knowing the “evidence of
your case”). The following path to understanding is a fundamental aspect
of being a good trial lawyer. Indeed it is the essence of the art of advo-
cacy. Now, please join me in this process of becoming—a way of being.

II. THE PURPOSE OF TRIAL OBJECTIONS

The common law purpose of trial objections is codified in Federal
Rule of Evidence 103. The basic premise behind the common law, and
Rule 103, is the exclusion of inadmissible evidence at trial.” Hence, Rule
103 requires that an advocate make “timely” and “specific” trial objections
in order to predicate error on a court’s evidentiary ruling regarding the
admission of evidence at trial.® Although the underlying basis for making
any trial objection is found in Rule 103, all trial objections must be made
in consideration of the other evidentiary rules that are applicable to the
evidence of your case.” For instance, Rule 611(a) governs the mode and
manner of interrogation and presentation at trial while Rules 401-03 gov-
ern the issue of evidentiary relevance. Likewise, Rules 801-07 govern
hearsay evidence. Accordingly, the overall purpose of any trial objection
is to invoke the applicable rules of evidence to preclude inadmissible evi-
dence from being presented to the jury.

In this context, all trial objections can be categorized as either “con-
tent” or “form” objections.'® Content trial objections pertain to substantive
evidence (e.g., calls for hearsay, speculation, or irrelevant evidence)
whereas form trial objections deal with non-substantive issues."" That is,
content trial objections seek to invoke the applicable rules of evidence to
exclude either the witness’s anticipated answer (i.e., testimonial evidence)
or the introduction of an exhibit (i.e., real, demonstrative or documentary
evidence) at trial.'”> Form trial objections, on the other hand, pertain to
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anything other than the substantive evidence.” In particular, form trial
objections are intended to remedy the manner in which the advocate is
asking questions (e.g., leading, argumentative) or the manner in which the
witness is responding (e.g., narrative)."* As you can see, content trial ob-
jections address the evidence itself whereas form trial objections address
the manner in which the advocate seeks to introduce evidence.

Ultimately, Rule 103 vests the responsibility for invoking the appli-
cable rules of evidence with the advocates.””  Although trial judges have
the power to decide evidentiary disputes, they rely on the advocates to
identify and raise these disputes through the use of trial objections.'® As
with the rules of evidence in general, this rule is intended to expedite the
overall trial process by placing responsibility for invoking the rules of evi-
dence, in the spirit of excluding inadmissible evidence at trial, with those
who are in the best position to identify meritorious evidentiary disputes -
the advocates, of course.'”  Accordingly, the first path to understanding is
recognizing that it is your responsibility and obligation, as trial lawyers, to
understand this purpose.

III. PROCEDURE: MAKING & RESPONDING TO TRIAL
OBJECTIONS

As a threshold matter, the fundamental mechanics of making any
trial objection are precipitated by the requirement in Rule 103 that all trial
objections be “timely” and “specific.” Timeliness requires that you first
listen to the proponent’s question, identify and make the proper trial objec-
tion, without waiting for the inadmissible evidence being presented to the
jury."®  Specificity requires that the opponent identify the exact question or
answer that is objectionable, identify the applicable rule of evidence, if not
readily apparent from the respective context, and explain why the trial ob-
jection is well-founded, if necessary."’

The exact process of invoking the rules of evidence require that the
opponent of the evidence first stand up and simply state “objection, your
honor!”*® Hopefully, you can accomplish this task without inconsiderately
interrupting your opponent while at the same time preventing the witness
from answering the objectionable question and thus, exposing the jury to
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potentially inadmissible evidence. If the exact rule of evidence is not read-
ily apparent from the context of the proponent’s question, then you should
identify the applicable rule of evidence governing the trial objection.”’ If
asked, or prompted, by the trial court, the advocate should succinctly ex-
plain why the trial objection is well-founded.”” At this point, the trial
court will either rule on the trial objection or require the proponent to re-
spond to the trial objection.” The advocate should politely listen to the
proponent’s response without interruption while remaining erect, ready to
respond in kind, if the trial court wishes.”*

Upon ruling on the merit of the trial objection, the advocate should
accept the finality of the trial court’s decision without argument. > In rare
situations, the advocate may need to request a court ruling on the trial ob-
jection because the advocate cannot predicate error on an evidentiary issue
if there is no court ruling on the trial objection.” Further, if the opponent
merely states “objection” without identifying the specific rule, and the trial
court sustains the objection, the proponent of the evidence should simply
request (from the trial court) that the opponent specify the grounds for the
trial objection.”” Otherwise, the record is unclear as to what objection the
Court has sustained.

During this process, the advocates should direct their arguments to
the trial judge at all times and never address their opponent in person.”® If
necessary, to preclude inadmissible evidence from being presented to the
jury through argument, the advocates should request permission to ap-
proach the trial court at “sidebar” to make their arguments.”® Finally, when
faced with a trial objection, the proponent of the evidence may choose to
either withdraw or rephrase the question, or wait for the trial court to either
rule or prompt a reply, and then succinctly reply as to why your opponent’s
trial objection is without merit.**  Experienced judgment will dictate
which of these options you chose to adopt in any given situation.

So, when should trial lawyers assert an objection and when is it ad-
visable to show restraint even though a valid trial objection could be sus-
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tained? The appropriate strategy in any given situation is found in experi-
enced judgment but a few general rules are helpful in establishing guide-
lines. First, when should you object? The most common situation is when
your opponent attempts to introduce certainly inadmissible evidence, or
engages in inappropriate conduct.’’  Should you assert a trial objection?
Not necessarily, because further analysis is necessary. Is the evidence det-
rimental to your theory of the case? If so, you should assert a trial objec-
tion. If not, however, discretion dictates that you consider not asserting a
trial objection. In other words, experienced judgment dictates that you
only assert trial objections when both a valid trial objection can be asserted
and should be asserted.

When should you otherwise not assert a trial objection even though
a valid objection could be made? In certain situations, the valid trial objec-
tion may only emphasize harmful evidence that is otherwise deemed ad-
missible, or if successful, would only lead to jury speculation that could be
more detrimental.”> In any given situation, trial lawyers must make a
quick cost-benefit analysis keeping in mind your specific theory of the
case. Knowing when, and when not, to assert a trial objection builds your
credibility by giving up frivolous or pointless trial objections.”

All of this begs the question, of course, of the ethics of making trial
objections. Needless to say, advocates should not deliberately ask objec-
tionable questions.”* For example, it is unethical to attempt to introduce
evidence that you know is inadmissible (i.e., you have no reasonable basis
for the evidence) under the rules of evidence.” Similarly, it is unethical to
attempt to incorporate known inadmissible facts in a question itself in or-
der to bypass exclusion upon a certain objection by your opponent.*
Likewise, it is improper to assert a trial objection when there is no valid
basis for making the objection or to simply make “tactical” trial objections
for the purpose of slowing down your opponent’s momentum or to protect
the witness.”” Although some commentators justify making tactical trial
objections when they are based on valid form or content criteria, the fact
remains that if your primary motivation in making the trial objection is
tactical, as opposed to the legal basis of precluding inadmissible evidence,
prudence and ethical standards are implicated.™
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IV. PREPARATION - THE EVIDENCE OF YOUR CASE

The key to making and responding successfully to trial objections is
through the “evidence of your case.” Preparing the evidence of your case
is a continuous process throughout both the pretrial and trial of your case.
Pretrial litigation will develop the evidence of your case and the court’s
rulings on trial objections will alter the evidence of your case. Accord-
ingly, case preparation is a continuous process until the jury renders a ver-
dict and experienced judgment dictates that you reevaluate your theory of
the case depending on the trial court’s rulings and exclusion of any essen-
tial evidence of your case.

Initially, you should read and outline any case.” Seek to under-
stand the applicable law.* Identify the necessary witnesses for both sides
of the dispute. Identify both the “good” and “bad” facts for each witness
keeping in mind that the adversary system is designed for the ascertain-
ment of the truth, not the creation of facts that only favor your side."’
Once you have preliminarily identified the facts, determine the potential
admissibility of these facts.*” Finally, prepare a summary of the case (i.e.,
a factual summary) using only the admissible facts.”” Pretrial litigation
plans are a useful tool in accomplishing these tasks.

A case summary, however, is only the initial stage of any trial
preparation. Next, you should analyze the case summary and devise a
“story” of events keeping in mind both sides of the dispute.* A story is
different from the case summary because it is organized into a comprehen-
sible recitation of the facts that can easily be told, or explained, to another
person in contrast to a mere recitation of the facts.” With this story in
mind, you should next develop a specific case theory and theme for the
jury.*® A theory is the adaptation of your story to the legal issues in the
case whereas the theme is the moral justification for your verdict."’

Now, you are prepared to plan both the direct and cross examina-
tions of your witnesses as well as your opponents’ witnesses.” As you do
this, recall the potential admissibility of evidence supporting both sides of
the dispute. This ultimate work product is the “evidence of your case” and
is what you will use to plan all trial objections and responses. You see,
trial lawyers do not need to know all the evidentiary rules, only the ones
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that potentially apply to your case. It may be too much to ask a lawyer to
know every potential rule in the evidentiary code but it is certainly de-
manded that you know the evidentiary rules that potentially apply to your
case. The difference is that thorough case preparation, as outlined above,
enables trial lawyers to learn the evidence of the case. The purpose of trial
objections is to invoke the rules of evidence as applied to your case. Case
preparation enables you to learn the evidence of the case and how the evi-
dentiary rules apply to your theory of the case. Hence, master the rules of
evidence as they apply to your case and you will be better prepared to as-
sert and respond to trial objections.

How does this enable the trial lawyer to make better trial objec-
tions? Through rapid cognitive recognition and increasing the “moment of
recognition.” In Malcolm Gladwell’s Blink, The Power Of Thinking With-
out Thinking, Gladwell explores how “thin-slicing” enhances rapid cogni-
tive recognition ability.” Quite simply, “thin-slicing” of information en-
ables you to make “sophisticated judgment(s)” quickly through uncon-
scious analysis of any given situation that is both automated and acceler-
ated.” For example, Gladwell identifies John Hinckley’s attempted assas-
sination of President Reagan as a failure in rapid cognitive recognition.”®
More specifically, Gladwell describes how the United States Secret Service
failed to recognize the threat Hinckley posed to President Reagan until
after Hinckley shot several people including Reagan.”® In other words, the
moment the Secret Service recognized the threat (i.e., “the moment of rec-
ognition”) was too late to prevent the undesirable event from occurring.™

In the context of trial advocacy, the moment of recognition is the
moment the advocate recognizes the potential trial objection. Thin-slicing,
as applied to this context, can enable trial lawyers to increase their moment
of recognition and thus, make proper trial objections in a timely manner to
preclude potentially inadmissible evidence from being presented to the
jury. Keep in mind that trial lawyers must 1) listen to the question, 2) rec-
ognize the potential trial objection, 3) decide whether to make the trial
objection, and 4) actually make the trial objection in a timely manner in a
matter of a few seconds to prevent potentially damaging, and inadmissible
evidence, from being exposed to the jury. After all, the common law pur-
pose of trial objections, as codified in the rules of evidence, is to keep in-
admissible evidence out of the trial.

Thin-slicing can help in this process by slicing through the mounds
of irrelevant data to the critical data in the trial lawyer’s decision making
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process. As a threshold matter, remember that the evidence of your case is
the only important data for consideration. The next step is focused listen-
ing. Pay strict attention to the questions being asked keeping in mind the
distinction between form and content trial objections. In time, experience
will teach you to readily identify proper form objections. However, fo-
cused attention on the question in light of the evidence of your case will
enable you to promptly identify both form and content trial objections.
The decision making process is simplified and enhanced by simply de-
creasing the timing between the inappropriate question that potentially
leads to inadmissible evidence being introduced to the jury and the making
of a trial objection by enhancing the trial advocate’s moment of recogni-
tion.

V. CONCLUSION

As you see, the way to trial advocacy is through experienced judg-
ment and wisdom. Although Musashi’s work itself is not a book of wis-
dom, it is a path or guide to understanding that ultimately leads to wisdom.
In the context of trial advocacy, this process entails understanding the pur-
pose of trial objections, the procedure for making and responding to trial
objections, and the preparation of the evidence of your case. However,
even the acquisition of this understanding and skill itself does not lead the
trial lawyer to the enlightenment Musashi sought because knowledge itself
is not wisdom. Knowledge combined with trial skill is not wisdom.
Rather, enlightened wisdom can be attained only through the compliment
of this knowledge and skill with actual trial experience which results in
experienced judgment.

In the context of trial advocacy, enlightened wisdom is attained only
through experienced judgment. When does one attain this wisdom - if
ever? Did Musashi attain this wisdom in 1645 upon the completion of The
Book Of Five Rings? Frankly, I think the important point is not that wis-
dom is attained, but rather Musashi’s focus is that the way to enlighten-
ment is a process of becoming - a way of.* Ah, have we not all heard the
saying that “life is a journey”? Well, so is the art of trial advocacy. En-
joy the journey.
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